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State Appellate Public Defender
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SALLY J. COOLEY
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I.S.B. #7353
P.O. Box 2816
Boise, ID 83701
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
RICHARD BRIAN BASSETT,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43421
KOOTENAI COUNTY NO. CR 2015-1898
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Richard Bassett pled guilty to one count of trafficking in heroin. He received a
sentence of three years fixed. Mindful that Mr. Bassett was sentenced to the mandatory
minimum required by the statute to which he pled guilty, Mr. Bassett contends that his
sentence represents an abuse of the district court’s discretion, as it is excessive given
any view of the facts.
Statement of the Facts & Course of Proceedings
On February 7, 2015, Richard Bassett was stopped by law enforcement while
traveling on the interstate on his way back to Montana. (Presentence Investigation
Report (hereinafter, PSI), p.3.) He was stopped for a traffic infraction—for failing to
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signal a lane change for a minimum of 5 seconds before conducting a lane change, a
violation of I.C. § 49-808. (PSI, p.3; R., p.5.) When the patrolman made contact with
Mr. Bassett, Mr. Bassett advised that he had a loaded weapon in the vehicle. (PSI, p.3;
R., p.5.)

Thereafter, Mr. Bassett consented to a search of his vehicle.

(PSI, p.3;

R., p.5.)

Heroin, cocaine, and marijuana were found, as well as some drug

paraphernalia. (PSI, p.3; R., p.5.)
Based on these facts, Mr. Bassett was charged by Information with one count of
trafficking in heroin, one count of possession of a controlled substance, cocaine, one
count of possession of a controlled substance, marijuana, and one count of possession
of drug paraphernalia. (R., pp.22-24.) Pursuant to a plea agreement, Mr. Bassett pled
guilty to an amended charge of one count of trafficking more than two but less than 7
grams of heroin, and the remaining charges were dismissed.1 (3/18/15 Tr., p.6, L.9 –
p.8, L.4, p.12, Ls.16-20; R., pp.25, 27.) The district court accepted Mr. Bassett’s guilty
plea and ordered a PSI and a substance abuse evaluation. (3/18/15 Tr., p.12, L.21 –
p.13, L.7.)
At sentencing, the State recommended a sentence of three years fixed.2
(6/15/15 Tr., p.23, Ls.13-15.) Mr. Bassett’s counsel recommended three years fixed,
but asked that the sentence be commuted, while recognizing that the district court could

Pursuant to the plea agreement, Mr. Bassett waived the right to appeal his conviction.
(3/18/15 Tr., p.6, Ls.12-18; R., p.27.)
2 The district court initially continued the sentencing hearing to allow additional time for
the parties to confer as to whether the State would be willing to amend the charge such
that a mandatory minimum sentence would not be required. (5/20/15 Tr., p.30, L.25 –
p.31, L.11.) However, the State told the district court that it was not willing to reduce the
charge, and the district court proceeded to sentence Mr. Bassett on the trafficking
charge. (5/20/15 Tr., p.21, L.21 – p.22, L.6.)
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not commute the mandatory minimum sentence. (6/15/15 Tr., p.26, Ls.4-17.) The
district court sentenced Mr. Bassett to three years fixed. (6/15/15 Tr., p.32, Ls.18-22;
R., pp.37-42.)
Mr. Bassett timely appeals from his judgment of conviction. (R., pp.43-46.)
ISSUE
Did the district court abuse its discretion when it sentenced Mr. Bassett to three years
fixed, following his plea of guilty to trafficking in heroin?
ARGUMENT
The District Court Abused Its Discretion When It Sentenced Mr. Bassett To Three Years
Fixed, Following His Plea Of Guilty To Trafficking In Heroin
Mindful that Mr. Bassett was sentenced consistent with the mandatory minimum
sentence required by statute, Mr. Bassett asserts that, given any view of the facts, his
sentence of three years fixed is excessive.

Where a defendant contends that the

sentencing court imposed an excessively harsh sentence, the appellate court will
conduct an independent review of the record giving consideration to the nature of the
offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.’”

State v. Jackson, 130 Idaho 293, 294 (1997)

(quoting State v. Cotton, 100 Idaho 573, 577 (1979)). Mr. Bassett does not allege that
his sentence exceeds the statutory maximum. Accordingly, in order to show an abuse
of discretion, Mr. Bassett must show that in light of the governing criteria, the sentence
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was excessive considering any view of the facts.

Id.

The governing criteria or

objectives of criminal punishment are: (1) protection of society; (2) deterrence of the
individual and the public generally; (3) the possibility of rehabilitation; and (4)
punishment or retribution for wrongdoing. Id.
In light of Mr. Bassett’s rehabilitative potential, the district court abused its
discretion in sentencing him excessively. The district court failed to consider the fact
that Mr. Bassett was aware of his serious heroin addiction, intended to quit using, and
that, with programming, Mr. Bassett could likely be successful in the community. (PSI,
p.9.) As Mr. Bassett told the district court at sentencing:
Your Honor, I was heavily addicted to heroin. I was using anywhere
between 2 to 5 points, as they’re saying, at a time, multiple times per day.
The amount that I had was for personal use. I did not intend to sell. I’m
not a drug dealer. That probably would have lasted me at most two
weeks, which is how much I’d had. I had intended to seek help and go to
rehab, at some point going home. But I was just trapped in the drug use
and confused and didn’t seek it out in time, I suppose.
(6/15/15 Tr., p.21, Ls.6-15.)
The Idaho Supreme Court has held that substance abuse should be considered
as a mitigating factor by the district court when that court imposes sentence. State v.
Nice, 103 Idaho 89 (1982). In Nice, the Idaho Supreme Court reduced a sentence
based on Nice’s lack of prior record and the fact that “the trial court did not give proper
consideration of the defendant’s alcoholic problem, the part it played in causing the
defendant to commit the crime and the suggested alternatives for treating the problem.”
Id. at 91. Additionally, the Idaho Supreme Court has ruled that ingestion of drugs and
alcohol resulting in impaired capacity to appreciate criminality of conduct, could be a
mitigating circumstance. State v. Osborn, 102 Idaho 405, 414 (1981).
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Another aspect that should have received the attention of the district court is the
fact that Mr. Bassett has strong support from family members and friends. See State v.
Shideler, 103 Idaho 593, 594-595 (1982) (reducing sentence of defendant who had the
support of his family and employer in his rehabilitation efforts). Multiple family members
traveled to Mr. Bassett’s sentencing hearings to show their support. (6/15/15 Tr., p.32,
Ls.9-13.) Mr. Bassett values his family. (PSI, p.10.) Mr. Bassett also had supportive
letters written on his behalf from both his wife and a friend. (PSI, pp.22-24.)
Additionally, Mr. Bassett had no prior felony convictions. (PSI, pp.4-5.) The
Idaho Supreme Court has “recognized that the first offender should be accorded more
lenient treatment than the habitual criminal.” State v. Hoskins, 131 Idaho 670, 673
(Ct. App. 1998) (quoting State v. Owen, 73 Idaho 394, 402 (1953), overruled on other
grounds by State v. Shepherd, 94 Idaho 227 (1971)); see also State v. Nice, 103 Idaho
89, 91 (1982).
Finally, Mr. Bassett took responsibility for his acts and expressed remorse. (PSI,
pp.4, 11; 3/18/15 Tr., p.12, Ls.16-20.) Mr. Bassett, in his PSI Questionnaire, wanted the
court to know that he felt “[e]xtremely embarrassed and regretful.” (PSI, p.4.) Idaho
recognizes that some leniency is required when a defendant expresses remorse for his
conduct and accepts responsibility for his acts. State v. Shideler, 103 Idaho 593, 595
(1982); State v. Alberts, 121 Idaho 204, 209 (Ct. App. 1991). For example, in Alberts,
the Idaho Court of Appeals noted that some leniency is required when the defendant
has expressed “remorse for his conduct, his recognition of his problem, his willingness
to accept treatment and other positive attributes of his character.” Alberts, 121 Idaho at
209.

In Shideler, the Idaho Supreme Court ruled that the prospect of Shideler’s
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recovery from his poor mental and physical health, which included mood swings, violent
outbursts, and drug abuse, coupled with his remorse for his actions, was so compelling
that it outweighed the gravity of the crimes of armed robbery, assault with a deadly
weapon, and possession of a firearm during the commission of a crime. Shideler, 103
Idaho at 594-95.

Therefore, the court reduced Shideler’s sentence from an

indeterminate term not to exceed twenty years, to an indeterminate term not to exceed
twelve years. Id. at 593. Mr. Bassett’s circumstances are somewhat similar to the facts
of both Alberts and Shideler in that he recognizes that he has an addiction to controlled
substances, he wants to stop using controlled substances, and he showed considerable
remorse for his actions.
Based upon the above mitigating factors, Mr. Bassett asserts that the district
court abused its discretion by imposing an excessive sentence upon him. He asserts
that had the district court properly considered his severe controlled substance addiction,
remorse, and family support it would have imposed a less severe sentence.
CONCLUSION
Mr. Bassett respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court
for a new sentencing hearing.
DATED this 26th day of January, 2016.

__________/s/_______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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